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Introduction

During the Cold War when the international normative framework for the protection of human rights was
in the process of negotiation by the United Nations, ideological perceptions about differences between the
two sets of rights were allowed to undermine the persuasive logic of their unitary moral and existential foun-
dations. Nevertheless, it must also be accepted that the constructs of civil and political and social, economic
and cultural rights are products of different political philosophies, with correspondingly different ideas of the
relationship between individual and state and the role of the individual as a citizen in society. It is also clear
that, despite the polarization of ideological constructs since the end of World War 1, a more holistic concep-
tion of social democracy has prevailed in Western Europe, whereby governments have accepted international
and domestic obligations to safeguard traditional democratic freedoms while at the same time ensuring vary-
ing levels of economic and social provision. Now, the United Nations General Assembly has adopted by
consensus, on 10 December 2008, the Optional Protocol to the International Covenant on Economic, Social
and Cultural Rights which paves the way for individual complaints of economic, social and cultural rights
against States Parties, it seems to be an appropriate time to reflect on why it has taken so long for these de-
velopments to occur. The Protocol opens for ratification by States Parties on 24 September 2009. Before any
high expectations are placed on the Optional Protocol to deliver better implementation of economic, social
and cultural rights, there is a need to issue temper that expectation with some realities of the past. At the
same time there is tremendous optimism that economic, social and cultural rights obligations can no longer
be ignored or wished away by many States. So, | focused the historical development; the needs and the ways
of the implementation of social, economic, cultural rights.

1.2. Historical Development

The polarization of the world over the Cold War had a major influence. It resulted in the drafting of the
Covenant being difficult as the United Nations Commission on Human Rights prepared a text that paralleled
the Universal Declaration on Human Rights. UDHR was adopted in 1948 and it was not mandatory. That is
why it didn’t create any obligation for states. In 1952 the General Assembly instructed the Commission on
Human Rights to prepare two covenants as they gave in to the pressure of the western liberal Member States
of the United Nations. The result was that the human rights provisions were bifurcated into the International
Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural
Rights, even though the original intention was to have a single one. These two Covenants and the UDHR are
often referred to as the International Bill of Rights. The whole process of establishing the International Bill
of Rights lasted nearly 30 years in total before completion. And the result was that the Covenants come into
force in 1976. In addition, it took another 33 years to afford State Parties the opportunity to ratify an op-
tional protocol which permits individual complaints to be submitted for adjudication at the international lev-
el.

The three ‘generations’ language was latched onto by the States looking for neat classifications which jus-
tified their lack of protection of all human rights for all persons, thereby continuing a phoney battle over a
war that has since long ceased. In 1993 the Vienna Declaration and Programme of Action sought to correct
this misperception by restating the original intent that “all human rights are universal, indivisible and inter-
dependent and interrelated.” Any discussion of human rights, of necessity, draws us into comparisons be-
tween the ICCPR and ICESCR to illustrate the rightful location of economic, social and cultural rights.

1.3. The Norms and Enforcement

A schematic summary of the International Bill of Rights that protect economic, social and cultural rights
appears as below, where the article is listed after the abbreviation for the international instrument: Economic
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Rights: right to property; right to work; right to social security. Social Rights: adequate standard of living;
rights of families to assistance. Cultural Rights: right to education; right to preserve cultural identity of mi-
nority groups; right to take part in cultural life; right to benefit from scientific progress; right to benefit from
moral and material interest and etc. The oversight function of both the ICCPR and ICESCR are left to com-
mittees. States Parties to the ICESCR submit reports to a monitoring body every five years. While originally
States Parties under the ICESCR did not report to such a committee, but to the United Nation Economic and
Social Council, this was changed. In the understanding of many of the Soviet states, who drove the drafting
process of the ICESCR, implementation of the rights would take place with minimal international interfer-
ence. In the State reports both committees, on the ICESCR and ICCPR, rely on “naming and shaming” as a
device to correct deficiencies in state practice. The Committee on Economic, Social and Cultural Rights is-
sued reporting guidelines to assist States, conducted on-site visits, engaged in constructive dialogue with
States Parties and issued concluding observations. The articulations of the monitoring body of ICESCR on
broader issues relating to all States parties are seen as authoritative interpretations of the Covenant as States
Parties account for their progress before them. For example, the nature of State Parties obligations have been
addressed in General Comment 3 which dealt with the implementation of the rights under Article 2 of
ICESCR. There is the obligation of conduct by the State Party which means that the State Party guarantees
that the rights will be exercised without discrimination. Also there is an obligation of result in which the
State Party is committed to take action within a reasonably short time in which the steps are deliberate, con-
crete and targeted towards meeting the obligation. To satisfy the obligation to take steps all appropriate
measures are expected to be taken including legislative action. The Committee drew the attention of States
Parties to the fact that the obligation under the Covenant is not confined to the respect of human rights, but
that States Parties have also undertaken to ensure the enjoyment of these rights to all individuals under their
jurisdiction.

1.4. Example for Domestic Enforcement

When the normative principles of the international protection of all human rights, including economic,
social, and cultural rights, are included in the constitution of a country then the proponents of justiciability of
economic social and cultural rights have an effective mechanism. For example, since South Africa became a
constitutional state it protects economic, social and cultural rights together with civil and political rights. The
International Covenant on Economic, Social and Cultural Rights has been signed but South Africa is not yet
one of the 160 State Parties. The approach of the Constitutional Court to the economic, social and cultural
rights has been classified into three main categories by one commentator: The first would be ‘basic’ rights
unqualified by references to resource constraints or notions of progressive realization and would include
children’s socio-economic rights, the right to basic education and the rights of the detained and prisoners’
socio-economic rights. The second category includes ‘access rights’ or the right of everyone to have access
to adequate housing, health care, food, water and social security. The duty of the State is limited to taking
“reasonable legislative and other measures within its available resources, to achieve the progressive realiza-
tion of each of these rights.” The third category imposes a prohibition on the State with regard to the right to
shelter in that no eviction may be made without an order of court and the right not to be refused emergency
health care. The jurisprudence of the South African Constitutional Court with regard to social and economic
rights has been set out initially in the well-known “reasonableness review” cases of Soobramoney v.Minister
of Health, KwaZulu-Natal. The central issue that appears to preoccupy the Constitutional Court in these
types of cases is whether the policy chosen by the organs of state can reasonably be expected to deliver the
rights in question. From a cautious start, with some deference paid to the executive and legislature, in
Soobramoney the Constitutional Court became quickly aware of the framework of its inquiry into the rea-
sonableness of state policy. As a result of limited funds being available for dialysis treatment, which the
Constitutional Court found did not fall within the ambit of the “right to emergency treatment”, it denied Mr.
Soobramoney the right to that treatment. It said: a court will be slow to interfere with rational decisions taken
in good faith by the political organs and medical authorities whose responsibilities it is to deal with such
matters In the Grootboom case, Mrs Grootboom, her children and number of similarly affected neighbors,
moved from their home which had flooded during the winter rains onto land earmarked for low-cost housing.
They were evicted from this land when the matter went before the High Court who found in their favor. The
State appealed to the Constitutional Court which explained the ambit of the Court’s inquiry within the stand-
ard of reasonableness of the state policy in the context of the separation of powers doctrine: the precise con-
tours and content of the measures to be adopted are primarily a matter for the legislature and the executive.
They must, however, ensure that the measures they adopt are reasonable. A court considering reasonableness
will not enquire whether other more desirable or favourable measures could have been adopted, or whether
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public money could have been better spent. The question would be whether the measures that have been
adopted are reasonable. It is necessary to recognize that a wide range of possible measures could be adopted
by the state to meet its obligations. Many of these would meet the requirement of reasonableness. Once it is
shown that the measures do so, this requirement is met. As the highest court in the land, it reiterated that it
had the power to adjudicate on socio-economic rights because the Constitution gave them that power. It also
said that, within the debate around the separation of powers, it was entitled to examine this issue even if it
had a 99financial implication. It repeated that if it ordered legal aid to an accused individual, as civil right,
that too would have a financial implication. That would appear to be an adequate answer to those who main-
tain that the enforcement of civil and political rights, as a negative duty on the State, do not have high cost
implications, as discussed earlier. One commentator sees the political dimension of this debate clearly as
privileging negative liberty and the existing economic status quo. In Grootboom, the Constitutional Court
stated that reasonableness can be evaluated at the level of legislative programming and its implementation:
Legislative measures by themselves are not likely to constitute constitutional compliance. Mere legislation is
not enough. The state is obliged to act to achieve the intended result, and the legislative measures will invari-
ably have to be supported by appropriate, well directed policies and programmes implemented by the execu-
tive. The programme must also be reasonably implemented. An otherwise reasonable programme that is not
implemented reasonably will not constitute compliance with the state’s obligations. The Constitutional Court
also explained the meaning of reasonableness by linking it to the three democratic values of human dignity,
equality and freedom in the South African constitution. The development of the domestic jurisprudence in
South Africa based on the review of the reasonableness of state policy has resonance in the Optional Protocol
to the International Covenant on Economic, Social and Cultural Rights where under the provisions for the
Examinations of Communications it is stated: when examining communications under the present Protocol,
the Committee shall consider the reasonableness of the steps taken by the State Party... In doing so the
Committee shall bear in mind that the State Party may adopt a range of possible policy measures for the im-
plementation of the rights set forth in the Covenant.

1.5. Conclusion

It is time that economic, social and cultural rights shed the yoke of history and claimed its legitimate
place as a human right in the legal systems of the world. Our law-makers need to be educated in the better
ways to introduce these rights through law reform. The ways of getting best protection of human rights are
promotion, respect and implementation. And every state party should follow Committee’s recommendations.
After that, state party should change its domestic legislation. The state is obliged to act to achieve the intend-
ed result, and the legislative measures will invariably have to be supported by appropriate, well directed pol-
icies and programmes implemented by the executive. The programme must also be reasonably implemented.
An otherwise reasonable programme that is not implemented reasonably will not constitute compliance with
the state’s obligations
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Pozitiv 6hdalik kimi iqtisadi, sosial vo madani hiiquqlarin implementasiyasina giris
Xiilasa
Tarixi inkisaf artiq sosial, iqtisadi vo madoni hiiquqlarin da ayrilmaz, boliinmaz insan hiiquqlart kimi
taninmasini zoruri edirdi. Bunun noticosindo bu giin homin hiiquqglar beynolxalq paktlara osaslanaraq,
miixtolif mexanizmlorlo tomin olunur. Tokco beynslxalq sonadlori imzalamaq yox, hom do oks olunanlar
implementasiya etmok lazimdir. Bu sahods on somaeroli tisul dovletlerin daxili qanunvericilk aktlarii
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beynolxalq insan hiiquqlar1 standartlarina uygun tokmillogdirmaesidir. Bir niimuno olaraq, bu mogalo Conubi
Afrika sistemini oks etdirir.

BBenenue B peanu3anuio 3KOHOMHYECKUX, CONMATbHBIX
U KYJbTYPHBIX PaB KaK MO3UTHBHOE 00513aTe1bCTBO
Pe3rome

Hcropuueckoe pa3BUTHE YK€ 3aCTaBWIIO NMPU3HATH CONMATILHBIC, SKOHOMUYECKHAE U KYJIBTYPHBIC TTpaBa
HEOTHEMJIEMBIMU U HEJCIMMBIMU MpPaBaMU 4eJOBeKa. B pe3ynpTaTe CErofHs 3TH IpaBa TapaHTUPYIOTCS
pa3IMYHBIMA MEXaHW3MaMH, OCHOBAaHHBIMH Ha MEXIYHApOJHBIX corjameHusx. HeoOXoauMo He TOIBKO
TIOAMHCHIBATE MEKIYHAPOTHBIC JOKYMEHTHI, HO U OCYIIECTBIATh uX. Hanbomnee r(h(pexkTUBHEIN ITyTh B ATOM
001acTy - JUIsl TOCYIapCTB YIYUIIUTh CBOE BHYTPEHHEE 3aKOHOJATEILCTBO B COOTBETCTBUH C MEXIyHAPO/I-
HBIMH CTaHJapTaMHu B 00JIaCTH MpaB YelioBeKa. B kauecTBe mpuMepa, 3Ta CTaThs OTpaxkaeT cucreMy HOkHOM
Adpukm.
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